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Address by Basil Omiyi, Chairman Oil Producers Trade Section (OPTS) at the Submission of OPTS Memorandum on the Petroleum Industry Bill (PIB) 2009 to the Senate Joint Committee at the Public Hearing on the Bill in Abuja on Tuesday 28th July 2009.

Distinguished Chairman and Members of this esteemed Joint Committee,

I would like to thank you, on behalf of the Oil Producers Trade Section (OPTS) of the Lagos Chamber of Commerce and Industry, for kindly extending an invitation to OPTS to present our views on the Petroleum Industry Bill at this public hearing and by so doing to contribute to the consultative process on this important legislation under consideration by your Committee. 

OPTS is the industry representative body for the fourteen leading oil and gas producing and prospecting companies in Nigeria, and the Memorandum that follows this address is presented on behalf of all the members of the group, both indigenous producers and international oil companies.

A comprehensive reform of the petroleum industry is important for Nigeria and its partners, and OPTS has actively advocated for this to happen for some time now. OPTS, and its members, therefore fully support the overarching objectives of the Petroleum Industry Bill, to review relevant petroleum and gas laws to encourage the evolution and growth of the oil and gas business,  promote greater efficiency, transparency and good governance, stimulate sustainable investment and maximize revenues for the benefit of the people of Nigeria. 

However, we are deeply concerned that certain provisions in the proposed bill create a number of uncertainties that, if passed in their current form, would adversely affect the ability of the oil and gas industry, (whether indigenous, international or government-owned companies), to continue investing in new exploration and development projects. An immediate and direct consequence of that is that Government’s stated objective to increase its accruable revenues and enhance linkage to the broader economy would be jeopardized. 

Accordingly, in the Memorandum we are about to submit to this distinguished Committee, we: 

· re-affirm OPTS’ support for industry reforms and the broad objectives of the PIB;

· share our concerns on certain fiscal and non-fiscal provisions, and how they would jeopardize achieving these objectives; and finally 

· propose alternative solutions that we believe if adopted would help to overcome these challenges whilst meeting the overall aspirations of the  Government.  
Distinguished Chairman and members of the Joint Committee, I would like to draw attention in this short address to five of the most critical issues that OPTS is concerned with in the bill. But before going to those, permit me to place on record the historic and active role of the industry, and our members, in the economic well-being of the nation. 

Members of OPTS operate and produce the majority of Nigeria’s oil and gas production either in partnership with NNPC, or with other local and international interest holders. We make, by far, the highest contribution of taxes and royalties to the Federation Account than any other sector. We are also major contributors to Sustainable Development within our areas of operation in the key areas of infrastructural development, healthcare and educational support, to name just three. The domestic oil and gas service industry continues to grow and develop capacity for more sophisticated technical services with still more expected through the framework of the Nigerian Content development. 
OPTS actively supports Federal Government’s objectives to: (a) Energize the gas sector, (b) Grow crude oil capacity, (c) Reform institutional framework and (d) Enhance the linkage to the broader economy. Recent accomplishments in these areas include:

(a) Energizing the gas sector: The industry grew gas production by 90% in the last 5 years (from 1.9 to 3.5 bcf/d). In the last two years alone, we have invested over 5 bln USD in gas developments and put two power plants into operation. We plan to spend another 15 bln USD on gas and power plants over the next years years. 

(b) Growing crude oil capacity: Our multi billion dollar investments in the deep offshore mega projects have led to an additional oil production of more than 600,000 barrels/day with more production coming on stream.  The industry plans to invest over 80 bln USD in oil projects for the coming five years.

(c) Reforming institutional framework: The industry strongly subscribes to the FGN efforts to increase transparency and accountability over Government revenues (for example via NEITI). We have advocating strongly for the creation of a commercially competitive NOC with a clear separation of operational and regulatory activities.

(d) Enhancing the benefits to the broader economy: The industry employs more than 20,000 Nigerians directly, and many more indirectly. We sponsor universities, vocational institutes and provide 25,000 scholarships annually. We work closely with communities, NDDC and local and State Governments to voluntarily provide millions of dollars annually to build infrastructure, provide health care and supply of electricity and potable water. In addition, jobs and contracts provided to our community and Nigerian contractors and money spent in the Nigerian economy has a positive multiplier effect as it allows local companies to develop capacity and provide employment.

Clearly, we have been partners in progress with Nigeria and its successive governments. We believe the oil industry remains critical for the Federal Government’s stated intention to be one of the top twenty economies in the world by the year 2020.

However, for these targets to be achieved, the proper enabling investment environment has to be created by the Government. Over the last five years the industry has suffered major setbacks as a result of insecurity in the Niger Delta and inadequate funding of the joint ventures by the Government partner. In addition, lengthy delays have been suffered for contracts requiring NOC approval and these have had severe impact on several key projects. 

These inefficiencies are just a few of the reasons why OPTS has been advocating change for sometime now – change that, if got right, would unleash the undoubted potential of the Nigerian oil and gas  industry. It is also the reason why we are keen to see that the current reforms, led by the legal and regulatory review that the PIB proposes, is robust and leaves a positive legacy for the long term.

Let me turn now to the areas of concern that I mentioned earlier.

1. Fiscal provisions in the Bill will render many oil and gas projects uneconomic

Gas development - which is in its infancy - along with continued expansion in the deep water have been projected as major areas of growth for Nigeria’s oil and gas industry.   In particular, expanding domestic gas supplies is a key enabler to allow power sector growth as outlined in both President Yar Adua’s seven point agenda and the country’s Vision 20 2020.  However, under the PIB fiscal provisions, as currently proposed, Nigeria will be challenged not only to achieve domestic supply aspirations but also to maintain oil growth from the deep water. The aggregate impact of multiple taxes, higher royalty rates and loss of incentives under the PIB, as currently proposed, will have a significant negative impact on gas and deep water projects. Majority of gas and deep water projects will not be viable under the PIB, as currently proposed.  In addition, the JV oil regime will move to an extreme level of government take on a world wide basis.  In order to maintain Nigeria as a major destination for foreign direct investment, project returns need to remain competitive from a global perspective.

2. Certain provisions in the Bill will compromise the ability of I-JVs to achieve self-financing.

OPTS, and its members, support the PIB proposal to convert the current joint ventures into incorporated joint ventures (I-JVs). We believe that if properly implemented, this change will help to solve the industry’s long-standing funding challenge which has been a major setback over the last five years, at least. But we are concerned that the proposed new fiscal terms significantly reduce I-JV cash flows leaving them with insufficient funding for investment in new projects and debt repayment. For an I-JV to be bankable, lenders consider, amongst other things, the existence of a stable investment climate, predictable fiscal regime, ability to repay the loan, certainty of cash flows, ability to pledge assets/future production, an operator’s track record, and credit rating/track record of borrower. Many of these conditions are, at best, uncertain under the provisions currently outlined in the PIB. As such, the bankability of the I-JVs will be severely impacted and the funding issue unlikely to be resolved. 

In addition, OPTS believes that the proposed 12-month target within which to establish the I-JVs is unrealistic and aggressive, considering the amount of effort and work needed to ensure an orderly transition. We advocate a proper transition timing that does not compromise operational effectiveness of the new incorporated entities. In addition, no shareholder should be put at a disadvantage due to the Government-mandated creation of the I-JVs and all ambiguity in the Bill over the treatment of existing assets must be resolved.

Furthermore, OPTS welcomes the decision to separate the omnibus role of the NNPC as an investor, partner and regulator, by converting the corporation to a limited liability NOC with the ability to make independent investment decisions and retain the funds for operations in the I-JVs. It is critical to ensure that the NOC plays that role without subjecting the I-JV to unnecessary Government interferences which could negatively impact its functioning and ability to raise capital in the international financial market. 

3. PIB provisions on relinquishment, renewal and revocation of existing licenses could virtually amount to “expropriation” and erode investor confidence in Nigeria as a country that respects contracts.

The Bill requires existing licensees and lessees to re-apply for new petroleum mining leases in respect only of areas where there is a significant gas discovery, commercial discovery, continuing commercial production or where development is underway. All other areas, including gas discoveries of over 30 years, must be relinquished within one year after enactment of the Bill. Similarly, the PIB restricts lease renewal to one period of ten years and subject to further unspecified conditions beyond prevailing terms. In addition, many provisions in the Bill do not allow for representation before the revocation of the lease. Such provisions fail to recognize that oil and gas development projects take many years to implement and require massive investments which have to be recouped over time. When agreed terms and conditions upon which huge capital outlays are invested become subject to unilateral changes midstream by one party that destroys investor confidence and discourages future investments. It is therefore most critical to ensure that the Bill protects investor rights by providing a reasonable timeframe in which lessees can re-evaluate their current portfolios, including key gas discoveries, in order to make efficient investment, renewal and relinquishment decisions. And the revocation process should require a notice to the lessee and representation by the lessee to the appropriate authority.      

4. PIB does not fully address the aspirations of Indigenous Companies.

Indigenous operators have played a key role in the OPTS for many years. OPTS is open to all companies who have commenced production and look forward to increasing its membership as more Nigerian companies come on stream. After 50 years as an oil-producing nation Nigerian indigenous companies account for only 3% of daily oil production. We therefore fully support the Government’s proposal to give marginal field operators title to the acreage covered by the marginal field. 

But OPTS is concerned that while the bill provides for reduced royalties for small producers (<5,000bpd) and small field allowances for marginal field producers, it does not broadly support the growth of all indigenous companies by providing specific provisions and incentives. For example, gas projects by indigenous companies are equally or more adversely impacted due to the removal of gas cost consolidation with oil revenues. This policy needs to be reviewed to allow gas flare reduction and for domestic gas projects by indigenous companies to proceed.
5. PIB provisions confer wide and unfair arbitration powers on regulatory agencies.

The PIB provides that various regulatory bodies, including the Inspectorate and the Authority are granted the statutory powers to resolve disputes between parties subject to relevant parts of the PIB covered by that regulator, upon the reference of one or all parties to the dispute. This includes the ability to act as a mediator or arbitrator and make decisions that are binding on parties. This is an unfair provision since the regulators are under the Minister of Petroleum Resources and should not take part in any dispute involving a government entity. Moreover, arbitrations can have far reaching consequences and should best be handled by expert arbitrators, subject to normal arbitration practices. Where parties have agreed to a contract containing arbitration provisions, unless the specific provision is found to be defective through proper judicial challenge, sanctity of contracts and their provisions should be required. Where all parties to a dispute agree to request the intervention of a regulatory body, then such regulator should appoint an independent arbitrator.

The above are just some of the major concerns that we have with the Bill. These, and other concerns not mentioned in this speech, are fully covered in our memorandum. We also offer a number of suggestions which we hope would be considered and adopted. But in particular, we strongly advocate that the establishment of an optimal fiscal regime needs to consider the needs of both the government and industry. In other words, it would be essential to balance government's need of maximizing its cash flows from royalties and taxes with industry's need for a reasonable rate of return – that is, aiming for the “sweet spot” on the Laffer curve. 

Distinguished Chairman and members of the Joint Committee, before I round up permit me to touch on a few ancillary points which I believe are material to the process of this Public Hearing and review of the Bill. 

In their presentation yesterday, the Inter-Agency group alleged that industry costs were high because they were “gold-plated”. This is not correct. OPTS members operate their businesses to the highest cost-efficiency standards. The reality is that oil and gas operating costs across the globe have escalated following the recent rise in oil prices which led to a major increase in oil and gas activities. That increase unfortunately has not been matched by a commensurate increase in the number of service companies. The situation in Nigeria is exacerbated by the impact of the security challenges in the Niger Delta, inadequate funding by Government and the slow contracting process by NNPC. The combined effect of these challenges has been a major reduction in the volume of oil production, and invariably the unit cost of production. 

Furthermore, we also noticed from the Inter Agency group’s presentation certain claims regarding the percentage of Government take from oil and gas production revenues. But from the studies that were undertaken for OPTS by our consultants, we come to a different set of figures and conclusions on what the Government take really is. Despite several efforts, we were  not given the opportunity to reconcile our numbers with the OGIC or Inter-Agency. OPTS believes that in the interest of transparency and a thorough, fact-based review of the bill it is important for this distinguished Committee to ensure a reconciliation of the basis of the calculations that were undertaken by OPTS and the Inter-Agency group. That would ensure a common basis for moving forward on the bill.  

In addition, much has been said in the media about the consultation process between the architects of this Bill, the OGIC, and key stakeholders. I would like to clarify OPTS’ position. Right from the inception of the Commission, OPTS made several efforts to engage the OGIC in this process. Not because we wanted to write the Bill. We recognise the sovereign right and responsibility of every State to write its own laws and we do not seek to usurp that function. 

However, OPTS members bring varied experiences to the table, both as small and medium sized indigenous companies working in difficult environments and as international companies operating in several different countries. As the operators of the majority of Nigeria’s production we remain ready to share our varied experience and concerns. We believe this will allow the Government to have a wide spectrum of information as a basis of deciding the direction it wishes to take for the development of the Nigerian oil and gas industry. 

OPTS has engaged with the National Assembly to share our concerns on the impact of the PIB on future investments in the upstream sector and our activities, and we grateful for the opportunity we were given to do so..

In summing up, I would like to reiterate what I said at the beginning. Reform of the Nigerian oil and gas industry is a positive step in order to address quite some fundamental issues confronting the industry. OPTS fully welcomes and supports the Government’s effort to improve transparency, efficiency and the functioning of the oil and gas industry – something we have been advocating for years.

OPTS agrees that any government has a primary duty to ensure proper collection of revenues due to it and has the sovereign right to review the tax structure and laws as it sees fit. It is however our view that if taxes, royalties and other levies are set at a prohibitive level, it will not enable new investments, and therefore production will decline and government revenue will follow suit. Similarly, if the non-fiscal terms create uncertainty I the minds of investors, confidence would wane and financing might be difficult to secure. This will also have a negative impact on production growth leading to decline in revenue. Therefore the goal must be to seek to maximize Government revenue whilst providing decent returns for the investor. In order words, Government revenue will increase by both prudent increase in Government margin per barrel as well as enabling growth in the number of barrels of oil and cubit feet of gas produced by allowing the investor a decent return on their investments. To do one and not the other will undermine the potential of this most important sector of the economy.

Our request therefore, distinguished Chairman and members of the Committee, is that a forum or fora be enabled by this distinguished Committee and sufficient time given for the economic analysis of the OPTS members on the one hand and the Government’s Inter-Agency team on the other to be transparently presented and discussed. This will ensure that the data on which the fiscals are based are reconciled and the differences understood.

We hope that the Memorandum which we submit today, and the contribution of several other stakeholders through the process of this legislative hearing, would go to ensure that the Bill that eventually passes is robust and provides a stable and clear legislative framework that encourages the significant investments that are required to meet the needs of the country.

Distinguished Chairman and members of the Committee, I thank you for your attention.

Basil Omiyi.
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