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Introduction

This document summarizes recommendations for the African Union (AU) meeting from November 3 to 6 in Addis Ababa (AU November meeting) to prepare for the Review Conference of the International Criminal Court (ICC) that will be held in Kampala in May 2010. While the ICC is not without shortcomings, the ICC should be supported by African ICC states parties as a crucial court of last resort to prosecute serious crimes in violation of international law. Two of the most fundamental principles that should be protected are: the ability of the ICC and its prosecutor to operate independently—without external influence—and impartially—without bias or the perception of bias; and the irrelevance for ICC prosecutions of a suspect’s official position.
A central complaint by some African officials is that the ICC’s focus on investigations in Africa suggests that the court is unfairly targeting Africa. It is important to clarify misconceptions: all ICC situations to date were either voluntarily referred by African governments or, in one case, by the UN Security Council. At the same time, legitimate grounds for dissatisfaction with the uneven reach of the ICC and international justice exist. The solution is to work to extend—not curtail—accountability. Otherwise, a culture of impunity, inconsistent with the AU’s Constitutive Act, will prevail. 

African states have been committed to a fair, independent, impartial, and effective ICC since even before the court was established, as reflected in the 1997 Southern African Development Community Principles and the 1998 Dakar Declaration. African ICC states parties will need to remain steadfast to avoid negative outcomes to the AU November meeting. Non-states parties who oppose the ICC can be expected to press proposals that undercut the ICC and to present the ICC as operating contrary to the will of people in Africa. 

Specific Recommendations

Adequate preparation and planning leading up to the meeting will be key. This should include consultation with relevant representatives in capitals, Addis Ababa, and New York, and the sending of high-level ICC experts and officials from the ministries of justice and foreign affairs and office of the attorney general to the meeting. Below are recommendations with respect to a series of specific issues identified for discussion at the November meeting:

1. UN Security Council referrals of situations to the ICC are crucial to the ICC’s ability to ensure justice no matter where serious crimes are committed and should be preserved.

2. UN Security Council deferrals of ICC investigations and prosecutions should be avoided, and if utilized then only in exceptional circumstances to address threats to international peace and security consistent with the council’s Chapter VII powers under the UN Charter. Deferrals allow a political body to impose decisions on the ICC, limit the ICC’s capacity to prosecute crimes under its jurisdiction, and increase the chance that prosecutions will not occur.
3. Regional engagement with the ICC is essential to the court’s success, especially to promote ratification of the ICC’s Rome Statute and cooperation with the ICC. The establishment of an ICC-AU Liaison Office and the conclusion of a cooperation agreement between the AU and the ICC would help promote effective cooperation. 

4. Regional input in evaluating evidence or decisions to investigate or prosecute, however, should not be allowed.  This would enable outside forces to interfere with the court’s judicial work and its real or perceived ability to function independently and impartially. Regional views on Security Council deferrals also should not be a basis for withholding cooperation with the ICC. This contravenes the duty of cooperation by states and would make the court dependent on the views of political bodies. 
5. The prosecutor’s ability to operate independently, including commencing investigations on his own initiative (proprio motu), is crucial to an independent and effective court. The prosecutor’s independence should be preserved. 

6. The ability of the ICC to prosecute individuals regardless of their official position should be maintained as it is vital to the court prosecuting the most serious crimes. Immunities of officials of non-states before the ICC in situations referred by the Security Council is a complex issue that ICC decisions have not expressly addressed, and the AU may seek to intervene as amicus curiae (“friends of the court”) on this matter. Nevertheless, there is strong legal support that there is no immunity based on official position before the ICC, even for officials from non-states parties in cases of Security Council referrals. Otherwise, the purpose of Security Council referrals to ensure justice for crimes committed in states that are not parties to the ICC, and the object and purpose of the Rome Statute to limit impunity for the worst crimes would be frustrated.

7. The ICC has an extremely challenging mission, and not surprisingly, the court is far from a perfect institution. At the same time, the ICC remains one of the most important checks against unbridled impunity. African ICC states parties should use the November meeting to affirm their support for the ICC by underscoring that the ICC is a crucial court of last resort that is vital for African and other victims, and that their government is committed to press for ratification of the Rome Statute and to cooperate with the ICC.

Background

This paper derives from consultation with African civil society groups and international organizations with a presence in Africa. It builds upon a statement signed by more than 160 African civil society groups on July 30, 2009, calling on African ICC states parties to reaffirm their support for the ICC after the AU adopted its decision on non-cooperation with the ICC in the arrest and surrender of Sudanese President Omar al-Bashir, at its July 2009 summit (AU/Dec. 245(XIII) Rev.1).  President al-Bashir is suspected by the ICC of responsibility for war crimes and crimes against humanity committed in Darfur. As Botswana and South Africa have pointed out, the AU July decision contradicts the obligations of ICC states parties to cooperate with the ICC. The decision also contradicts article 4 of the AU’s Constitutive Act, which rejects impunity.














































